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notice of every outstanding interest or title that may affect their
rights. Chapter 558 thus focuses upon a class of documents -- such
as deeds, contractsg, and mortgages -- that may affect interests in

real estate and may be susceptible to forgery. 8See 66 Am. Jur. 2d
Records and Recording Laws § 54, at 374-75 (1973) ("it may safely
be stated that in the majority of American jurisdictions" recording
statutes encompass "any instrument by which the ownership of or
title to land is affected"). A plat survey certainly may raise
title issues, Marshall’s, supra, 2.1(K), at 46, but it does not, by
itself, create any rights or impose any duties between buyer and
seller. Accordingly, we do not believe that it is an "instrument"
affecting real estate for purposes of chapter 558.

(B)

You have asked whether a plat survey must, as a condition to
its recording, contain the property owner’s signature.

onn 354.4(1) only provides that a plat of survey shall
i e '"names of proprietors." Section 354.4(1) provides foxr
the ing of a plat of survey and requires its preparation "in
compliance with chapter 355 . . . ." See generallv Iowa Code

§ 4.1(30) (a) (word "shall" normally imposes a statutory duty).
Within chapter 255, section 355.7(15) requires a plat survey to
contain (1) a prescribed statement of responsibility; (2) the
surveyor’s signature, gee 1980 Op. Att’y Gen. 163 (#79-5-13 (L)) ;
(3) the date; (4) the surveyor's Iowa registration number; and (5)
the surveyor’s legible seal. Chapter 355 sets forth no other
requirements for plat surveys.

We see nothing in chapters 354 and 355 that requires an owner
to sign a plat survey. Similarly, we have not found any prior
court cases or prior opinions that indicate an owner must sgign a
plat survey before its recording.

IITI.

For purposes of recording, a plat survey need not contain
either the surveyor’s acknowledgment or the property owner’s
signature. :

Sincerely,

M

Bruce mpkes
Assistant Attorney General



COUNTIES; TAXATION: Housing development. lowa Code §§ 405.1 and 441.72
(1997); 701 IAC 71.1(8). The provisions of section 405.1 apply exclusively when an
ordinance is adopted by the county board of supervisors freezing the classification of
property acquired for housing development for three years or until the lot is sold for
housing construction. Section 441.72 applies in all other instances whereby the
assessment of individual lots is limited to the value of the property held for development
as acreage or unimproved land for three years or until the lot is improved with

#p#%rém?%enzt construction. (Miller to Mullin, Woodbury County Attorney, 10-28-98)

October 28, 1998

Thomas S. Mullin
Woodbury County Attorney
400 Courthouse

620 Douglas Street

Sioux City, lowa 51101

Dear Mr. Mullin:

The Attorney General has received your opinion request concerning lowa Code
sections 405.1 and 441.72 (1997). In general, your question invoives whether the two
statutes can be harmonized in their interpretation.

Subsection 405.1(2), which pertains to counties with populations of 20,000 or
more, states the following:

The board of supervisors of a county with a
population of twenty thousand or more may adopt an
ordinance providing that property acquired and subdivided
for development of housing shall continue to be assessed
for taxation in the manner that it was prior to the acquisition
for housing. Each lot shall continue to be taxed in the
manner it was prior to its acquisition for housing until the lot
is sold for construction or occupancy of housing or three
years from the date of subdivision, whichever is shorter.
Upon the sale or the expiration of the three-year period, the
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property shall be assessed for taxation as residential or
- commercial multifamily property. whichever is applicable.

(Emphasis added).’

Department of Revenue and Finance rule 701 IAC 71.1(8) explains section
405.1 as follows:

Housing development property. A county board of
supervisors may adopt an ordinance providing that property
acquired and subdivided for development of housing be
classified the same as it was prior to its acquisition until the
property is sold or, depending on a county’s population, for a
specified number of years from the date of subdivision,
whichever is shorter. The applicable time period is five
years in counties with a population of less than 20,000 and
three years in counties with a population of 20,000 or more.
The property is to be classified as residential or commercial,
whichever is applicable, in the assessment year following
the year in which it is sold or the applicable time period has
expired. For purposes of this subrule, “subdivided” means to
divide a tract of land into three or more lots.

(Emphasis added). Section 405.1 allows the board of supervisors to adopt an
ordinance effectively freezing the classification of property acquired for housing until the
lot is sold for construction or occupancy, or held for the applicable three or five year
time period, whichever is shorter. The statute does not freeze the valuation of the
property, but only affects the manner in which it is assessed or classified for taxation
purposes. As an example, if the acquired land had previously been assessed as
agricuitural land, the subdivided lots would continue to be assessed as agricultural land
and the resulting valuation would reflect that classification. The lots would not be
reclassified as residential or commercial until they were either sold or the applicable
three or five year period elapsed. The actual valuation of the iots would continue to
fluctuate as under normal assessment procedures for agricultural land.

ISubsection 405.1(1) applies the same provisions to counties with less than 20,000
population except that the applicable period for maintaining the prior classification of the
property is five years instead of three years.
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Section 441.72 states the following:

Assessment of platted lots.

-When a subdivision plat is recorded pursuant to
chapter 354, the individual lots within the subdivision plat
shall not be assessed in excess of the total assessment of
the land as acreage or unimproved property for three years
after the recording of the plat or until the lot is actually
improved with permanent construction, whichever occurs
first. When an individual lot has been improved with
permanent construction, the lot shall be assessed for
taxation purposes as provided in chapter 428 and this
chapter. This section does not apply to special assessment
levies.

(Emphasis added).

Section 441.72 specifically limits the valuation of subdivided lots in cases where
a subdivision plat has been recorded pursuant to chapter 354 by limiting the
assessment of individual lots within the subdivision in the aggregate for not more than
the total assessment of the land as acreage or unimproved property. This limitation
lasts for three years following the recording of the plat or until the lot is actually
improved by permanent construction, whichever occurs first. Section 441.72 does not
require an ordinance being passed by the board of supervisors, nor does it prohibit a
change in classification if such a change is warranted.

Section 405.1 is an exception to section 441.72 and is applicable only for
valuation purposes in situations where an ordinance has been adopted by the board of
supervisors freezing the classification of property acquired for housing. Under these
circumstances, the property will be assessed in the manner it was prior to its acquisition
for housing development. Therefore, the assessed valuation of that property is limited
only by the manner in which it was assessed prior to acquisition.

Once an ordinance has been passed freezing the classification of the property
under section 405.1, the provisions of section 441.72 are no longer applicable.
Because both statutes effectively restrict the assessed valuation of property held for
development in different ways, they both cannot apply in valuing the same parcel of
land. Absent an ordinance being passed, section 441.72 applies exclusively in limiting
the valuation of the individual lots within the subdivision so that they will not be
assessed at a greater value than the land valued as acreage or unimproved property.
Obviously, how the land was assessed prior to acquisition for a housing development
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will dictate if the developer seeks the adoption of an ordinance under section 405.1,
thereby freezing the classification of the property, or proceeds under the automatic
provisions of section 441.72 whereby the assessment of the lots will be limited to the
value of the land‘as acreage or unimproved property.

The specific question you ask in this regard is “whether land developers are to
automatically be given the benefit of the assessment rate for unimproved property for
three years after the recording of the plat or should be advised to request the adoption
of an ordinance to this effect.” This question refers directly to the application of section
441.72. As seen from the discussion above, section 441.72 will automatically limit the
valuation or assessment rate of individual lots so that their total value will not exceed
the value of the land assessed as acreage or unimproved property. There is no
requirement for an ordinance adopted by the board of supervisors in order to gain this
benefit from section 441.72.

Your second question also concerns the application of section 441.72 and
pertains to the effect of a classification change from agricultural to residential following
the development of a subdivision. Specifically, you ask “if such classification change
occurs, should the property be classified according to its current use and valued as
unimproved at the same rate as other improved residential land or should the value be
frozen at the previous agricultural assessment for three years regardless of the
classification change.”

Again, section 441.72 does not prevent a classification change from occurring if
the actual use of the land changes as a result of the development of the subdivision. If
a classification of the subdivision is changed from agricultural to residential, the value of
individual lots cannot be in excess of the total assessment of the land valued as
acreage or unimproved property until such lots are improved with permanent
construction or held for three years, whichever occurs first. There is no authority under
section 441.72 to freeze the valuation of the subdivision at the previous agricultural
assessment. An ordinance adopted by the board of supervisors pursuant to section
405.1 would be required for the land to continue to be assessed and valued as
agricultural land regardless of actual change in use. Even then, however, the assessed
value as agricultural land would not be frozen as section 405.1 only determines the
manner in which property is assessed and does not freeze the actual value of the
property being assessed.

In conclusion, sections 405.1 and 441.72 are mutually exclusive from one
another. Section 405.1 only applies when an ordinance has been adopted freezing the
classification of the property, thereby determining the manner of that property’s
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valuatioh and making section 441.72 inapplicable. The prdvi'sions of section 441.72
apply exclusively in all other situations. ‘
Sincerély,

MES D. MILLER
ssistant Attorney General

JDﬁM:cm!






CONSTITUTIONAL LAW: Item Veto. Iowa Const. art. 111, sec. 16; amend. 27; Iowa Code

§ 3.4 (1997);, HF. 2496, §§ 46, 80; 1998 Iowa Acts,ch. _ ,§§  , . The Iowa Supreme
Court has formulated a functional test for an appropriation bill: "the proper test is to review each
bill on an ad hoc basis and determine whether the bill contains an appropriation which could
significantly affect the governor's budgeting responsibility." If so, the governor "can exercise the
item veto as to the appropriation of money." Junkins v. Branstad, 448 N.W.2d 480 (Iowa 1989).
To the extent that our prior opinions set forth a definition of appropriation bill that focuses on the
"the primary and specific aim" of the bill to determine whether it is an appropriation bill, these
opinions must be overruled in light of the subsequent Supreme Court decision. Accordingly,
definitions of an appropriation bill found at 1988 Op. Att’y Gen. 95 and 1980 Op. Att’y Gen. 864
are overruled.

House File 2496 makes changes to the public retirement systems which arguably would improve
the solvency of the retirement systems and, thereby, "significantly affect" the governor's future
"budgeting responsibilities." House File 2496, therefore, is an appropriation bill subject to item
veto by the Governor. (Pottorff to Iverson, State Senator, and Corbett, and Gipp, State
Representatives, 11-4-98) #98-11-1

November 4, 1998

Honorable Stewart Iverson
3020 Dows-Williams Road
Dows, IA 50071

Honorable Ron Corbett
321 30th Street S.E.
Cedar Rapids, IA 52402

Honorable Chuck Gipp
1517 185th Street
Decorah, 1A 52101

Dear Senator Iverson and Representatives Corbett and Gipp:

Our office is in receipt of opinion requests from you concerning the constitutionality of an
item veto of House File 2496, an act relating to public retirement systems. Sections 46 and 80 of
this bill which were item vetoed created new disability benefits for special service members with
an effective date of July 1, 1999. Senator Iverson and Representative Corbett ask whether House
File 2496 is an appropriation bill subject to item veto. Representative Gipp asks whether the item
veto of House File 2496 is constitutional without further elaboration about the grounds to which
his question pertains. For reasons that follow, we conclude that House File 2496 is an
appropriation bill.
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The gubernatorial power to exercise an item veto is expressly provided in the Iowa
Constitution:

Item veto by Governor. The Governor may approve
appropriation bills in whole or in part, and may disapprove any item
of an appropriation bill; and the part approved shall become a law.
Any item of any appropriation bill disapproved by the Governor
shall be returned, with his objections, to the house in which it
originated, or shall be deposited by him in the office of the
Secretary of State in the case of an appropriation bill submitted to
the Governor for his approval during the last three days of a session
of the General Assembly and the procedure in each case shall be the
same as provided for other bills. Any such item of an
appropriation bill may be enacted into law notwithstanding the
Governor's objections, in the same manner as provided for other
bills.

Iowa Const. art. III, § 16, amend. 27. Under this provision the governor may disapprove "any
item of an appropriation bill." Exercise of the item veto power, therefore, is limited to
appropriation bills. See Turner v. Iowa State Highway Commission, 186 N.W.2d 141 (Iowa
1971).

In recent years our office, the General Assembly and the courts have focused on the scope
of legislation which constitutes an "appropriation bill." In 1980 we issued an opinion defining an
appropriation bill as a bill that has "the primary and specific aim" to make appropriations of
money from the public treasury. 1980 Op. Att'y Gen. 864, 865-66. We drew this definition from
a United States Supreme Court case construing a comparable provision in a foreign constitution.
Bengzon v. Secretary of Justice and Insular Auditor of the Philippine Islands, 299 U.S. 410, 57
S. Ct. 252, 81 L. Ed. 312 (1937). At the time the 1980 opinion issued, other state courts had
relied on this definition in construing item veto provisions in their own state constitutions. See,
e.g., Cenarrusa v. Andrus, 99 Idaho 404, 582 P.2d 1082 (1978); Dorsey v. Petrott, 178 Md. 230,
13 A.2d 630 (1940).

Subsequently, in 1986 the General Assembly codified the definition of an "appropriation
bill." Under the Iowa Code an "appropriation bill" is defined to mean "a bill which has as its
primary purpose the making of appropriations of money from the public treasury." Iowa Code
§ 3.4 (1997). This statutory definition essentially mirrored the definition in our opinions drawn
from case law, and we continued to apply this definition to determine whether a particular bill was
subject to item veto. See, e.g., 1988 Op. Att’y Gen. 95.
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When an item veto challenge came before the Iowa Supreme Court in 1988, the Court
made very clear that the Court - not the General Assembly - must decide what constitutes an
appropriation bill:

Whatever purposes the legislative definition of "appropriation bill"
may serve, it does not settle the constitutional question. In this
case, determination of the scope of the governor's authority . . . will
require a decision whether the bill involved here was an
"appropriation bill" as that term is used in our constitution. This
determination, notwithstanding the legislative definition, is for the
courts.

Junkins v. Branstad, 421 N.W.2d 130, 135 (Ilowa 1988). The Court uitimately remanded the case
for further proceedings in the district court.

On a second appeal in 1989 following the remand, the lowa Supreme Court expressly
rejected the definition that had been codified by the General Assembly. Instead, the Court
formulated a functional test for an appropriation bill: "the proper test is to review each bill on an
ad hoc basis and determine whether the bill contains an appropriation which could significantly
affect the governor's budgeting responsibility." If so, the governor "can exercise the item veto as
to the appropriation of money." Junkins v. Branstad, 448 N.W.2d 480, 484-485 (Iowa 1989).

To the extent that our prior opinions set forth a definition of appropriation bill that focuses on the
"the primary and specific aim" of the bill to determine whether it is an appropriation bill, these
opinions must be overruled in light of the subsequent Supreme Court decision. Accordingly,
definitions of an appropriation bill found at 1988 Op. Att’y Gen. 95 and 1980 Op. Att’y Gen. 864
are overruled.

In order to apply the definition of an appropriation bill crafted by the Iowa Supreme Court
in Junkins v. Branstad, it is necessary to examine the bill determined to be an "appropriation bill"
under the facts of that case. The bill at issue in that case, Senate File 570, addressed judicial
organization and procedures. 1985 Iowa Acts, 71st G.A., ch. 197. The Court referenced, but did
not cite, three sections requiring allocation of "substantial state revenues" into the Judicial
Retirement Fund as sufficient to make the bill an "appropriation bill." The Court was likely
referring to sections 24, 25 and 27 of the bill. Section 24 significantly raised filing fees and costs
for filing and docketing of a complaint or information. Section 25 allocated to the Judicial
Retirement Fund three-tenths of all fees and costs for filing of a complaint or information or upon
forfeiture of bail. Section 27 - item vetoed by the Governor - amended the percent of basic salary
to be withheld from a judge's salary and contributed to the judicial retirement fund. 1985 Iowa
Acts, ch. 197.
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Reasoning that these sections improved the solvency of the Fund thereby preventing a
"future bail out of an underfunded retirement plan" from the General Fund, the Court concluded
the bill significantly affected the governor's "budgeting responsibilities" and, therefore, constituted
an "appropriation bill" subject to item veto. Junkins v. Branstad, 448 N.W.2d at 485. From this
analysis, we must conclude that "an appropriation which could significantly affect the governor's
budgeting responsibility" need not directly impact the budget in the same fiscal year but may
potentially impact future budgets.

With these principles in mind, we turn to House File 2496, the bill in issue. This lengthy
bill - with one hundred pages and over one hundred sections - makes changes in public retirements
systems, including the Public Safety Peace Officers' Retirement, Accident and Disability System
and the Iowa Public Employees' Retirement System. Several sections in the bill indicate it is an
"appropriation bill" within the meaning of Junkins v. Branstad. Various sections of this bill
address contributions to the system by members. Sections 63 through 68 set forth the conditions
and contributions required for members, including legislators, part-time county attorneys and
veterans, to purchase additional service. H.F. 2496, §§ 63-68. Other sections impact calculation
of benefit levels. See, e.g., HF. 2496, §§ 1-6, 24, 29-30, 35-45.

In light of the definition of an "appropriation bill" in Junkins v. Branstad, we cannot say
that these changes to the public retirement systems would not impact the solvency of the
retirement systems and, therefore, "significantly affect" the governor's future "budgeting
responsibilities." Although we consider whether House File 2496 is an appropriation bill to be
a very close question, we conclude that House File 2496 is an appropriation bill for item veto
purposes.

Our answer to your inquiry would be incomplete if we failed to point out that the decision
raises a question whether the Court has redefined an "item" subject to item veto. In Junkins v.
Branstad the Iowa Supreme Court specifically stated that, if the test for an appropriation bill is
met, "the governor can properly exercise the item veto as to the appropriation of money." 448
N.W.2d at 485 (emphasis added). Limitation of item veto power to "appropriation of money"
would be a significant departure from prior case law.

From 1971 the Iowa Supreme Court has held that item veto authority applies to any
severable part of an appropriation bill. State ex rel. Turner v. Jowa State Highway Commission,
186 N.W.2d 141, 149-52 (Iowa 1971) ("Either by circumstance or design, our item veto
amendment makes no reference to appropriations 'of money' in its provisions which enable a
governor to approve appropriation bills in whole or in part, and permits the disapproval of any
'item' of an appropriation bill."). More recent case law and our own opinions have followed this
principle. Colton v. Branstad, 372 N.W.2d 184, 188-89 (Iowa 1985) ("We [have] rejected the
argument that an 'item,' which of course may be vetoed, must be one which appropriates money
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...."); 1988 Op. Att’y Gen. 117 (An "item" of an appropriation bill is not limited to an
appropriation of money but is broadly defined to include any "part" of an appropriation bill.).

The en banc majority opinion in Junkins v. Branstad does not expressly overrule case
precedent on this point. Nevertheless, a special concurrence suggests that the Court in fact
rejected the argument under case law that all "items" in an appropriation bill are subject to item
veto. Junkins v. Branstad, 448 N.W.2d at 486 (Carter, Neuman, JJ. concurring specially) ("I
applaud the majority opinion for its rejection of the governor's argument that a single
appropriation item in a bill makes all items in that bill subject to item veto . . . ."). Further, the
Court states that this new test for determining whether a bill is an appropriation bill "takes into
consideration the constitutional responsibility of both branches of government." 448 N.W.2d at
485. This suggests some "give and take" in the analysis: a significantly more broad definition of
an "appropriation bill" in exchange for a significantly more narrow definition of an "item" subject
to item veto.

Although the sections of House File 2496 which were item vetoed would not likely
constitute "appropriations of money,"" we are not inclined to construe Junkins v. Branstad to have
overruled prior case law in absence of clearer direction from the Court on this issue. We are
constrained to follow Supreme Court precedent in our opinions and do not opine based on how
we believe the Court may rule in future cases. See, e.g., 1986 Op. Att’y Gen. 35 [#85-6-7(L)]
("We question whether the present Iowa Supreme Court would reaffirm the definition of
'infamous crime' set out in State v. Haubrich if the issue were presented today in light of
contemporary statutes and prison conditions . . . Unless and until the Court articulates a new
definition of 'infamous crime,' however, we are bound by existing case law."). Accordingly, we
confine our opinion to whether House File 2496 is an appropriation bill and conclude that it is.

Sincerely,

e

JULIE F. POTTORFF
Deputy Attorney General

1 Section 46 creates new disability benefits for certain law enforcement personnel who are
unable to continue in public safety due to a work-related disability and section 80 sets a future
effective date of July 1, 1999.






